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Current Topics. 


More King’s Counsel. 


Tue new “silks” form an imposing list of twenty-four eminent 
counsel. It would be impossible to contend that the list is too 
long under the circumstances. After three years with no new 
appointments, the shortage was making itself felt, and the 
pressure of excessive work was lying heavily on the shoulders of 
the dwindling number of King’s Counsel. Many eminent leading 
juniors at the Common Law Bar, the Chancery Bar, the Divorce 
Bar. the Commercial Bar and on the various circuits have taken 
the plunge and we wish them every success. General pleasure 
will be felt on the appointment of Sir GRANVILLE RAM, First 
Parliamentary Counsel to the Treasury and Chief Parliamentary 
Draftsman. The work for which he is responsible is as difficult 
as any in these difficult days, and though complaints have been 
voiced as to the volume and intricacy of modern legislation, 
those who appreciate the reasons which make this inevitable will 
also heartily approve the well-merited recognition of great public 
service. Following the tradition of creating silk among those 
even more learned in the law than the leading practising juniors, 
the Lord Chancellor has also nominated Professor A. L. 
GOODHART an. Dr. P. H. WINFIELD for this honour. The 
former will be specially remembered for his work on the Law 
Revision Committee and the Law Reports Committee. Since 
1931 he has been Professor of Jurisprudence at Oxford, Honorary 
Bencher of Lincoln’s Inn, sometime Fellow of Corpus Christi 
College, Cambridge. and Associate Fellow of Jonathan Edwards 
College, Yale University. He is also well known as the editor 
of the Law Quarterly Review. Dr. WINFIELD has been since 
1928 Ernest Ball Professor of English Law at Cambridge 
University and is an honorary Bencher of the Middle Temple. 
Professor WINFIELD practised at the Bar in his early years and 
sat on several occasions as deputy county court judge. Of his 
many publications, the best known is his ‘‘ Text-book of the Law 
of Tort.”” One other feature of the new list of silks which deserves 
noting with approval is that there are included the names of 
some members of the Bar who had suspended practice in order 
to give their full time to the {service of their country in the war. 
The full list is published at p. 218 of this issue. 


Town and Country Planning. 


THe Lord Chancellor opened the debate on the second reading 
of the Town and Country Planning (Interim Development) 
Bill in the House of Lords on 10th June. Three of the main 
provisions of the Bill, his lordship said, were recommended in 
the Uthwatt Report and the Scott Report respectively. Planning 
under the Act of .1932 had been conceived of as a function 
of local government. After outlining the steps through which 
a local planning scheme had to progress before reaching its 
final form, he said that the very important question at once 
arose, What was to happen between the time when the resolution 
Was passed and the time when it was carried into effect, because 
obviously the action of individuals in the area during that interval 
might make grave difficulties for the fulfilment of the ultimate 
scheme. Parliament had made the great change of regarding 
Planning as more closely connected with a central planning 
authority, and last February had passed an Act providing for 
the creation of a Ministry of Town and Country Planning. The 
present Bill put into the hands of the Minister appropriate 
powers to centralise the hitherto local functions of planning. 
Out of 37,000,000 acres in England and Wales, some 27,000,000 
acres had been subject to a local planning resolution, with all 
the consequences that followed from that. The actual figure 
of the land covered by operative schemes was something like 
» per cent. The effect of the resolution was that if an owner 
Wished to build he might apply for permission. If he got it 
and built, and if it turned out that in view of the planning scheme 
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his building could not be allowed to remain, he got compensation 
in respect of what he had done under this provision. If,onthe other 
hand. he chose to take the risk. he was still entitled for the 
time being to build. and such building was called * interim 
development.”’ Under the new Bill there would be the necessary 
control and check over interim development. By cl. 1,everybody. 
wherever his land might be situated, must proceed as though there 
was a resolution already passed in connection with the area in 
which his land was situated. Clause 2 provided that permission 
would be necessary before building could proceed on a site 
which had previously carried a building. Clause 3 dealt with 
temporary permission for interim development and erection of 
temporary structures ; cl. 4 dealt with modification or revocation 
of permissions, and cl. 7 provided compensavion for abortive 
expenditure. Clause 5 was merely a machinery clause, and the 
other clauses spoke for themselves. His lordship concluded 
by saying that the setting up of planning as a function of central 
government was one of the most complicated, fundamental 
and some would say revolutionary changes that had ever veen 
proposed in modern times. Viscount SAMUEL criticised the Bill 
on account of its omission to give local authorities broad and 
unrestricted powers to acquire land and omission to provide for 
green belts of land. It also failed to deal with the fundamental 
question of compensation and betterment. He suggested that 
plans could not now be made for immediate employment after 
the war, because the Government could not make up its mind. 
LorD ADDISON paid tribute to the Lord Chancellor’s powers 
of advocacy, and said that the mountain had been in labour 
for two years and produced a little mouse. LORD SOULBURY 
said that it was not good planning to decide first and think 
afterwards. VISCOUNT CRANBORNE did not agree that the 
Bill was a very small one, and spoke of inevitable delays in 
modifying and amending legislation. After further debate the 
Bill was read a second time and committed to a committee of 
the whole House. ; 


Easter Offerings. 


IT is well known to those with experience of income tax law 
and practice that the Easter offering customarily given to the 
incumbent of a benefice in the Church of England is, like other 
voluntary and periodic gifts made to clergymen, subject to assess- 
ment for income tax purposes (Blakiston v. Cooper, 51 Sou. J. 
653 ; [1907] 2 K.B. 688; [1909] A.C. 104). A new clause to the 
Finance Bill was proposed by Mr. Ivor THOMAS, on the Com- 
mittee Stage of the Finance Bill in the Commons on 38rd June, 
that ‘‘ Easter offerings made to clergymen or other ministers of 
religion, up to a maximum of fifty pounds in any one year, shall 
not be regarded as income for any of the purposes of the Income 
Tax Acts for any future year of assessment.’”” Mr. THOMAS based 
his argument on the assumption that an Easter offering was a 
gift, and therefore not strictly assessable, and pointed out that the 
Commissioners in Blakiston’s case decided that the offerings were 
not subject to tax, and they were upheld by Bray, J., but reversed 
by both the Court of Appeal and the House of Lords. The fact 
that the recipient was a clergyman, said Mr. THOMAS, was a 
causa sine qua non and not a causa causans of the gift, the making 
of which depended entirely on the personal attraction of the 
recipient to his parishioners. He calculated that the loss to the 
Revenue by the passing of the clause would hardly exceed £150,000 
a year. The Chancellor of the Exchequer defended the present 
position as well founded both in law and good sense and quoted 
the Lord Chancellor in Blakiston’s case as having said that the 
offering was given in respect of the services of the incumbent. 
The Royal Commission on Income Tax had been unable to 
recommend any alteration. He did not accept that the offering 
was made because of the vicar’s qualities as a man and not the 
incumbent of a particular parish, and the Royal Commission had 
found that the contrary was the case. He quoted Reed vy. 
Seymour, 71 Sou. J. 488; [1927] A.C. 554, to distinguish a gift 
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on a special occasion (a cricketer’s benefit match) from one which 
was repeated every year. The Chancellor also pointed out that 
if Easter offerings were exempted, the exemption would have to 
be extended to the Christmas offerings given in the Roman 
Catholic Church and periodic offerings in other churches. 
Mr. WILLINK held that the law had been felt for decades to be 
repugnant to common sense. Mr. BooTHBY pointed out that 
income tax was ninepence in the pound when Blakiston’s case 
was decided. Mr. MOELWYN HUGHEs said that what a non- 
conformist minister got was an accumulation of Easter offerings. 
Sir H. WILLIAMS pointed out that it was easy to devise legal 
means of evading the Acts in the case of periodic gifts to clergy- 
men. Sir GEORGE SCHUSTER said that if he made a contract to 
pay the church a sum for seven years by way of charity, it would 
escape taxation, but if he were to put it into the plate as an Easter 
offering it would attact tax, and supported the clause. The 
House was clearly not unanimous on the subject, and those who 
supported the clause were not convinced by the case put by the 
Chancellor against it. Sympathy, however, for an underpaid 
section of the community should not cloud the issue as to whether 
that section is to have special relief from a burden which is 
common. to all, and the difficulty of ascertaining where the line 
is to be drawn in granting such exemptions should deter would-be 
reformers until a more general lightening of the burden can be 
attained. 


Post-war Rural Problems. 


THE Central Landowners’ Association is an organisation of 
owners of agricultural land, who, according to a statement on 
the title page of a pamphlet which they have just published, 
* provide two-thirds of total agricultural capital,’ and whose 
council is composed of representatives of forty-five branches in 
England and Wales with wide experience of the diversified 
conditions of British farming and land management.’’ According 
to a short foreword to the pamphlet, the first rule in the constitu- 
tion of the Association reads : ** To be an Association of owners 
of agricultural land, formed to safeguard their legitimate interests 
and to promote the industry of agriculture, but in each case only 
so far as is consistent with the interests of the nation, which are 
above those of any industry or of an individual.’? The pamphlet 
is a compilation of memoranda submitted from 2nd April, 1942, 
to 21st January, 1943, to various Government departments and 
committees on vutstanding post-war agricultural problems. 
The first of these, a statement submitted on 6th May, 1942, to the 
Minister of Agriculture, states that, having considered the question 
of State ownership dispassionately, the Council of the Assuciation 
has come to the conclusion that nationalisation of the land would 
be a disastrous policy for the nation and would throw anintolerable 
burden on the taxpayer at a time when the weight of taxation 
should be relieved by every possible means. It adds that the 
principal conditions to enable the landlord and tenant system 
to continue under private ownership are (a) the restoration of 
the control of cultivation, taken out of the landlord’s hands by 
the Land Tenure Act, 1906 (now incorporated in the Agricultural 
Holdings Act, 1923), ‘‘ making it practically impossible to 
terminate the tenancy of an indifferent farmer, except by the 
Jandlord incurring a heavy penalty ”’:; (6) the remission of death 
duties; (c¢) the income tax allowance for maintenance and 
improvement of fixed equipment should be extended to the cost 
of other new buildings and works on the farm; and (d) the 
amendment of the Agricultural Holdings Act, 1923, in particular, 
* the vague and general Rules of Good Husbandry ” in s. 57 (1) 
of the Agricultural Holdings Act, 1923, ‘so as to lay down a 
national standard for the maintenance of a reserve of fertility, 
while leaving sufficient scope for necessary variations in different 
districts.” Generally, with regard to future town and country 
planning and the final report of the Uthwatt Committee, a 
memorandum submitted on 2nd November, 1942, to H.M. 
Paymaster-General, on the proposal that development rights in 
Jand should be acquired by the State, the Association gives a 
number of reasons for regarding this as unnecessary and undesir- 
able, mostly reasons of financial stringency and practical difficulty. 
One of their reasons is of interest to lawyers: ‘‘ It would be 
possible to dispose of the difficulties that had been encountered 
in practice (and at considerably less cost) by amendments to the 
Town and Country Planning Act, 1932.’ It supports a suggestion 
that a possible method of dealing with compensation and better- 
ment would be by means of a tax on increment values, and adds 
that where there are difficulties of putting this into operation 
landowners might agree some proportion (say, 15 or 20 per cent.) 
of the prices realised on sales of land when it is developed, to be 
surrendered to the State, ‘“ or, alternatively, a proportionate 
area of land for open spaces, roads, etc.”’ to be surrendered to the 
State.’’ The Association, it is stated, “‘ realises the need for 
great caution and full consideration in dealing with proposals of 
such far-reaching importance.”’? While no one has at any time 
been in favour of throwing caution to the winds, the Uthwatt 
Committee must be given the credit of having combined caution 
and full consideration with the realisation of the need for boldness 
in attacking the problems of a changed world. The Central 
Landowners’ Association not unnaturally put forward the view 








that if landowners are given more freedom they will use it for the 
benefit of agriculture and the nation. and will be on the side of 
cautious progress. The extent to which their views will prevail 
depends on the extent to which they represent the weight of 
public opinion in this free democracy. 


The Long Vacation. 


THE Rules of the Supreme Court (No. 2), 1943, dated 24th May, 
1943, provided (inter alia) that during the Long Vacation, 1943, 
such number of judges of the Probate, Divorce and Admiralty 
Division as the President may direct shall sit at such times as 
may be necessary for the trial of any cause, matter or issue which 
has been set down and is ready for trial and in respect of which 
an early hearing is desirable. It is also provided that during 
the period from the 29th September, 1943, to the 11th October, 
1943 (inclusive) (a) one division of the Court of Appeal. and 
(b) such number of judges of the King’s Bench Division as the 
Lord Chief Justice may direct, and (c) such number of judges 
of the Chancery Division as the Senior Chancery judge may direct, 
shall, so far as is reasonably practicable and necessary, sit from 
day to day for the hearing of such appeals, and for the trial of 
such causes, matters or issues as have been set down and are 
ready for hearing or trial. The obvious expediency of the speedy 
trial of divorce cases is accentuated in war time, and practitioners 
will welcome the intimation that this branch of the High Court’s 
work will suffer no lengthy interruption. Neither the Bar nor 
solicitors will object either to the slight curtailment of the Long 
Vacation. Arrears of common law and Chancery work have not 
been noticeably substantial of late, but a little prevention is 
better than a load of cures. The time will arrive, possibly, as 
the phrase goes, *‘ sooner than we dare to hope,’’ when business 
will increase to such an extent that the problem of the Long 
Vacation, among other important questions affecting the legal 
profession, will have to be faced and solved. 


Recent Decisions. 


In In re Leverhulme, deceased ; Cooper v. Leverhulme. on 2nd 
June (The Times, 3rd June), MorTON, J., held that a gift by will 
to the staff training college of Lever Brothers and Unilever. Ltd., 
was invalid as it was not a charity, and that the gift was one 
to the company. Instruction at the college was given during 
working hours and the college was a department of the company. 


In Leighton’s Investment Trust, Ltd. v. Cricklewood Property 
and Investment Trust, Lid., on 4th June (The Times. 5th June), 
the Court of Appeal (Scorr, MACKINNON and DU Parca. L.JJ.) 
held, affirming a judgment of AsquiTrH, J., that the doctrine of 
frustration did not apply to a building lease, as it did not apply to 
an ordinary lease and had never been applied to a demise of real 
property. 


In Imperial Tobacco Company of Great Britain and Ireland, Ltd. 
v. Kelly, on 8th June (The Times, 9th June), the Court of Appeal 
(the MASTER OF THE ROLLS, MACKINNON and Du Parca. L.JJ.) 
held, affirming a judgment of MACNAGHTEN, J., that where the 
company kept large amounts of money in dollars for the purposes 
of their American tobacco buying agency, and made a profit on 
the compulsory sale to the British Treasury of their reserves of 
dollars held in this country at the outbreak of the war, that profit 
was not merely an appreciation of a temporary foreign investment, 
but was a trading profit, as the purchase of the dollars was the 
first and an essential step in the carrying out of a commercial 
transaction. 


In Blunt v. Blunt, on 9th June (p. 220 of this issue). the 
House of Lords (the Lorp CHANCELLOR, LORD THANKERTON, 
Lorp MAcMILLAN, LorD ROMER and LorD CLAUSON) allowed 
an appeal from the Court of Appeal (MACKINNON, GODDARD 
and pu Parce, L.JJ.) and restored a decision of Hopson, J. 
Their lordships held (1) that a trial judge’s exercise of the discre- 
tion vested in him by s. 4 of the Matrimonial Causes Act, 1937, 
either to grant or refuse a decree of divorce could only be reversed 
by the Court of Appeal if it could be shown that the court acted 
under a misapprehension of fact in that it either gave weight to 
irrelevant or unproved matters, or omitted to take into account 
matters which were relevant ; (2) it was impossible to lay down 
strict rules for the exercise of the discretion; (3) to the four 
matters laid down by Sir HeNryY DvuKE, in Wilson vy. Wilson 
[1920] P. 20, as the chief considerations which ought to be weighed 
in appropriate cases as helping to arrive at a just conclusion, there 
should be added a fifth, which must be regarded as of primary 
importance, namely, the interest of the community at large. to be 
judged by maintaining a true balance between respect for the 
binding sanctity of marriage and the social considerations which 
made it contrary to public policy to insist on the maintenance of 
a union which had utterly broken down; (4) where the judge 
decided that it was his duty to exercise his discretion and bring 
the marriage to an end, the method jof doing so by exercising his 
discretion in favour of both parties should not be overlooked in a 
proper case where it was not desirable to blame one party rather 
than the other. 
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Procedure in 1943. 


Until June. 
(Continued from p. 206.) 
DISPENSING WITH SERVICE. 

Where a wife petitioned for divorce on the ground of desertion 
and asked leave under the Matrimonial Causes Act, 1857, s. 42, 
to dispense with service on her husband, whose last known address 
was in enemy-occupied territory, the court refused to grant such 
leave: Where a change of status is involved the court should 
normally be satisfied that the petition has been brought to the 
nolice of the respondent, and that he has had an opportunity of 
answering (Luccioni v. Luccioni (1943), 1 All E.R. 260, per Lord 
Merriman, P23) 1 All E.R. 384, Court of Appeal). 

The petition, dated October, 1942, charged desertion from 
October, 1936, after two years of marriage. The husband was 
alleged to have left his wife saying that he was going to Morocco 
or France. Until the outbreak of war he was living in Paris. 
His nationality and his domicil of origin were French ; his 
present whereabouts were unknown. 

The German Government refuse to allow legal process to be 
communicated to any person resident in Germany or German- 
occupied territories; no form of substituted service would 
accordingly be effective. The only instances during the present 
war where service in such circumstances has been dispensed with 
are Where a wife had already obtained a decree of separation 
when the husband was here, and sought a decree of dissolution 
on the same grounds, under Matrimonial Causes Act, 1937, 
s. 6 (1), and where the respondent had already obtained a divorce 
in a German court. 

‘In the case of petitions which involve a change of status, 
and where any form of substituted service is impossible, the 
court, before dispensing with service, should require to be 
satisfied that the respondent spouse has become aware of the 
fact that the petition is being prosecuted, or, at the very least, 
of the intention to prosecute it, and in either case has had time 
and opportunity to indicate whether he or she desires to 
defend ” (per Lord Merriman, P., at p. 262). 

Relaxation may be permissible, e.g., where no change of status 
is involved, or where neither damages nor costs are claimed 
against a co-respondent, or where service is upon a woman named 
in the wife’s petition, or upon subsequent applications for ancillary 
relief where the petition has already been duly served (ibid.). 

\n appeal was dismissed (1943), 1 All E.R. 884. A proviso to 
the section states that ‘ the said court may dispense with such 
service altogetier in case it shall seem necessary or expedient 
so to do.’ Seott, L.J., pointed out that this discretion is 
absolute :— 

‘A discretion which is unfettered by law must 
fettered by judicial interpretation of it”? (at p. 385). 
Lord Merriman was not imposing limitations on his discretion, 
but was stating relevant matters to be considered in the exercise 
of discretion. It would be a hardship on a respondent to be 
deprived of his status by a decree made in his absence and without 
his knowledge of proceedings: ‘‘ That is a matter of justice to a 
respondent analogous to the presumption in criminal law that < 
person charged is presumed innocent till he is proved guilty ’ 

(at p. 386). 

du Pareq, L.J., cited a sentence from the speech of Lord Wright 
in Kvans v. Bartlam [1937] A.C. 473, 488, that it is convenient in 
practice *‘ to lay down, not rules of law, but some general indica- 
tions to help the court in exercising the discretion, though in 
matters of discretion no one case can be an authority for another.” 
Lord Merriman’s statement was ‘“‘ of such general indication,” 
continued du Pareq, L.J., though it is important that every 
judge in such case should remember that no one case can be an 
authority for another (at p. 386 of (1943), 1 All E.R.). 


COUNTER-CLAIM AGAINST MINISTER OF SUPPLY. 


Where the Minister of Supply sued for £2,235 as damages for 
breach of contract and the defendants denied the breach and 
brought a counter-claim for £68 12s. for alleged breach, the Court 
of Appeal held that “oo the true construction of the War 
Department Stores Act, 1867, s. 20, as applicable to the plaintiffs 
by the Ministry of Supply Act, 1939 (which permitted the Minister 
to institute and prosecute any action and “ to defend ” any action 
or proceeding in matters connected with stores under his control, 
or sold to or by him), the defendants were entitled, being sued, to 
counter-claim (Minister of Supply v. British Thomson-Houston 
Co., Ltd. (1943), 1 All E.R. 615, 

It is a well-known principle of the common law, said 
MacKinnon, L.J., that a Minister cannot be sued upon a contract 
made as such Minister, either personally or in the name of his 
oflice. In the present case, a statute gave the Minister the right 
to sue; it equally gave the defendant “the right, in *‘ defending,” 
to counter-claim, despite the proviso that the rights, privileges 
and prerogatives of the Crown in relation to the action (e.g., 
discovery and the like) were not abridged or taken away. 

Goddard, L.J., in a closely reasoned judgment, pointed out 
that this was the first time on which the Court of Appeal had 
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directly to decide whether a Minister who by statute is empowered 
to sue and to defend is entitled to object that he is immune from 
being sued or from having a counter-claim raised against him 
without his consent. The Minister, suing for £2,235, objected to 
the defendants counter-claiming £68, saying that they should file 
a petition of right. What advantage would accrue to the 
Minister ? 

‘It may be that it would be a satisfaction to those who 
advise or act for the Minister . to feel that they who litigate 
at the public expense, whether successfully or otherwise, can 
put the subject to the maximum of inconvenience and expense, 
and thus perhaps deter others from being rash enough to bring 
claims in which they believe against a department. But the 
advantage to the public interest, which ought to be the 
paramount consideration, is, to say the least, inconspicuous ’ 
(at p. 621). 

It is “as plain as anything can be that a counter-claim is a 
proceeding, and is, indeed, simply a cross-action. The filing of a 
counter-claim is equivalent to the issue of a writ ”’ (ibid.). The 
section, it was said, does not alter rights or causes of action. But 
the Minister, as an agent, would otherwise have no right to sue. 
The section enables the Minister to sue as if he were principal, 
while the Crown, by a proviso, is entitled, if it please, to assert 
its right and ownership. If he may sue, why may he not be sued 
in respect of the matters specified in the section ? The words 
that he may ‘“ defend” an action or proceeding ‘‘ are clearly 
intended to give the subject the right to sue the Minister wail are 
equivalent to saying that he may be sued” (at pp. 621, 622). 
It is extravagant ” to suppose that the Minister may ‘‘ defend ” 
an action which cannot be brought! It was said that the section 
means that “ can submit to be sued if he chooses.“ I cannot 
believe that, if Parliament says that a Minister may defend an 
action, or may ee sued, that means he has an option as to whether 
he will be sued or not ” (at p. 622). The Minister is endowed in 
this behalf with the rights and duties of a principal enforceable 
by “the ordinary process of litigation.” 

“ . . . it seems to me that, if a Minister can, in face of such a 

provision, say that he declines to allow a claim to be preferred 

against him, there is no room left for any meaning to be 
attached to the words, at least no meaning of any value, for 

I cannot believe that, if a Minister has an option, he would 

ever fail to exercise it in his favour ” (at p. 622). 

The alteration effected by the Act is one of form, not of 
substance, for Parliament has not altered the law that a Minister 
is not liable for the acts of persons employed in his department, 
because they are not his servants, but the servants of the Crown 
(at p. 623). The Minister is not liable personally to satisfy the 
judgment because the action is against his office. He will, 
presumably, satisfy the judgment out of moneys provided by 
Parliament for his office. 

Lord Greene, M.R., delivered no separate judgment but agreed 
with the judgments of MacKinnon and Goddard, eo 

As in Gold v. Essex County Council (1942), 2 All E.R. 237, the 
Court of Appeal, if we may respectfully say so, has pe aa the 
office of the House of Lords. 

THIRD PARTY Notice: INSURANCE COMPANY. 

Where a running down action, as at present, is tried by judge 
alone, the presence of an insurance company as a third party, 
will not prejudice the fair trial of the action (Harman v. Crilly 
(1943), 1 All E.R. 140). 

H claimed damages for personal injuries caused by the 
negligence of C, the driver of a car owned by the second 
defendants, Robey, Ltd. The defendants claimed an indemnity 
— an insurance company and sought, under Ord. XVIA, 

, to join them by third-party notice. 

1 was argued that the judge might be prejudiced by the 
knowledge of the existence of a contract of insurance and that 
if it were invalid, the plaintiff would be without remedy.“ I 
must protest against the idea,’ observed Lord Greene, M.R., 
“that judges are liable to have their minds prejudiced by con- 
— ‘ations of that kind” (at p. 141). It is true that where the 

vase is tried by judge and jury, insurance companies have hitherto 
ae been brought in by third-party notice because, it was said, 
the jury must not be liable to be prejudiced by knowing that a 
policy of insurance exists. Thus, Gowan v. Hales [1928] 1 K.B. 
191, per Scrutton, L.J., and Jones v. Birch Bros., Ltd. [1933] 
2 K.B. 597. On the other hand, in Carpenter v. Ebblewhite 
[1939] 1 K.B. 347, 359, Greer, L.J., declared that this argument 
did not appeal to him because everyone knows that by statute 
(i.e., the Road Traffic Act, 1930), every owner of a motor car must 
now be insured and “ that matter would be present to the minds 
of the jury just as much, though not a word was said about it, as if 
it was proclaimed from the house tops.” Thus, even in the case 
of juries, the question must in the future be regarded as open. 
On the other hand, Slesser, L.J., in that case, thought that the 
practice enumerated by Scrutton, L.J., was, in this class of case, 
‘universal,’ and was not limited to trial by jury (at p. 361). 
With this statement Lord Greene did not agree; there was 
nothing, he said, in the judgments of Scrutton, L.J., to indicate 
that the practice should apply to a trial by judge alone. 








216 


THE SOLICITORS’ JOURNAL 


June 19, 1943 





Most judges who try these cases, Goddard, L.J., observed, 
“ know perfectly well whether there is an insurance company or 
not, and it does not matter whether they know it or not, and it 
would be quite impossible to suppose that they would allow 
their minds to be affected by it at all” (at p. 143 of (1943), 1 All 
E.R.). The remarks of Greer, L.J., quoted above, have “ very 
great force,’ he thought. The rule of practice has taken on 
‘an entirely different aspect ”’ since the Road Traffic Act, 1950. 

TuHirD PARTY NOTICE: NoT IN WINDING UP. 

Third party procedure is not applicable in winding up (Re 
A. Singer & Co. (Hat Manufacturers), Ltd. (1943), 1 All E.R. 225) 

A liquidator attached a payment made to a bank as a fraudule <3 
preference of the bank which had granted an overdraft, or, 
alternatively, of two sureties for the debt. The bank (against 
whom no suggestion was made) asked for leave to issue third 
party notices upon the sureties so that all persons might be 
bound by the judgment. Simonds, J., held that third party 
procedure was not applicable in winding-up proceedings. The 
bank appealed. 

The Court of Appeal upheld the order of Simonds, J. First, 
it was no part of the duty of the court to direct the adequate 
proceedings by summons in the winding up to be discontinued, 


and order the liquidator to issue a writ against the bank, so 
that they could then issue a third party notice (at p. 226). Nor, 


secondly, should the liquidator be ordered to add the two sureties 
as partics to the summons. The liquidator is not interested, 
for he has a perfectly solve nt respondent. Thirdly, since Re Land 
Co. (1895), 2 Mans. 127, no attempt has been made to 
introduce third party procedure into the summary jurisdiction 
of the court in company matters. Vaughan Williams, J., there 
refused to allow directors, in a misfeasance summons, to bring in 
shareholders as third parties. 


Securities 


Jurisdiction in winding up is exercised by a Chancery judge 
assigned by the Lord Chancellor (Companies Act, 1929, s. 164). 


Winding-Up rules are made under s. 305. The liquidator’s 
application may be heard in chambers, and it is to be by summons. 
The only jurisdiction exercisable in winding up is the jurisdiction 


relating to winding up. A third-party notice raises issues 
irrelevant te the winding up. The only relevant matter here 
was the controversy between the liquidator and the bank ; 


whether the bank had a right as against the sureties had nothing 
to do with the winding up. Nor can r. 224 of the Winding-Up 
Rules (which imports procedure from the Rules of the Supreme 
Court where no other provision is made by the Act or the rules) 
confer upon the Companies Court “a jurisdiction which by 
statute it does not and cannot possess ”’ (at p. 228). In Re Land 
Securities Co. (1895), 2 Mans. 127, 128, 129, Vaughan Williams, J., 
said :— 
The liquidator may avail himself of any rights which 
the directors may have against the shareholders, but he can 
only do so in a court in which the directors could themselves 
recover, and the directors cannot recover in winding up.” 


(T'o be continued.) 





A Conveyancer’s ‘Diary. 
“ Money.’’—I. 


IN the current edition of ‘ Theobald ” on Wills, at p. 168, the 
learned writer states: ‘* The word ‘ money’ in a will has been 
held to possess a variety of senses ranging from cash in hand 
and at the bank to the entire residuary real and personal estate. 
In the absence of an explanatory context, sufficient to give the 
word a more extended meaning, Money means money in the 
strict sense only.”’ Then follow references to numerous authori- 
ties. This rule, which rests on an authority of doubtful value, 
frequently defeats intention, but appears to be well settled so far 
as English courts are concerned.” The next paragraph explains 
that ‘* money in the strict sense includes cash in hand, and on 
current or deposit account at the bank, money in the 
an agent of the testator . and any money of which at the 
time of his death the testator might have claimed immediate 
payment,” but not anything else. 

This passage accurately and concisely expresses the law as it 
was until this year conceived to be. There are two main points : 
first, that money “in the strict sense’? does not mean cash only 
but a certain number of other sorts of assets, particularly bank 
balances ; second, that the prima facic presumption is in favour 
of the word being used in the ‘ strict * On these two 
foundations a whole system of case law has grown up, mainly 
concerned with contexts held sufficient or insufficient to displace 
the ** strict sense ”’ of the word money. 

The passages in the text-books dealing with this topic will now 
have to be substantially modified in view of Perrin v. Morgan 
[1943] A.C. 399, a decision of the House of Lords, which must 
distinetly alter the 
decisions whose origins go back to 172 
consistently since Lord Hldon’s ig 

The textatrix’s will was typed on a will form and was home 
made. She 


sense, 


5 and which has flowed quite 


hands of 


attitude of the courts towards a current of 


began by devising certain items of realty to each of 





two of her nephews. Then she provided: “I direct that all 
moneys of which I die possessed of [sic] shall be shared by my 
nephews and nieces now living”; then followed a list of fourteen 
names. The testatrix then gave to her sister Julia (who pre- 
deceased her) “ the legacy or sum of £500,” and appointed one of 
her nephews to be her executor. The will bore a date in 1935, 
and the testatrix died in October, 1939. At the date of her will 
she had fifteen nephews and nieces living, thirteen of whom 
survived her. (Lord Romer said that he surmised that the one 
nephew who was omitted from the list was omitted by inadvert- 
ence.) The testatrix left the specifically devised realty and 
a small quantity of other realty, a bank account containing some 
£689, miscellaneous items of ‘‘ money in the strict sense,”’ totalling 
something like £150, £62 worth of chattels personal, and about 
£33,000 worth of stocks and shares. 

Consistently with existing practice on this matter, Farwell, J., 
held that the testatrix had not disposed by the will of the £33,000 
worth of stocks and shares, and his judgment was upheld by the 
Court of Appeal, who, with expressed distaste, held themselves 
bound by the earlier cases. The House of Lords were unanimously 
of opinion, however, that the gift of all the testatrix’s moneys 
operated to dispose of the whole residuary personalty. 

The speeches of the noble and learned lords require close study, 
especially as they exhibit appreciable differences inter se. It will 
be necessary for some considerable time to revert to them 
whenever one has to deal with a case of this sort. One thing 
which is perfectly clear is that no new rule of thumb is laid down 
and a lot of trouble will be saved if that is clearly recognised. 
The Lord Chancellor and Lord Atkin, whose approach was from 
the point of view of the common law, mainly directed their 
remarks to upsetting the rule that money means ‘‘ money in the 
strict sense ’”’ in the absence of a context. Lord Atkin expressed 
himself in strong terms as to the inequity of the accepted doctrine, 
saying: ‘‘I anticipate with satisfaction that henceforth the group 
of ghosts of dissatisfied testators who, according to a late Chancery 
judge, wait on the other bank of the Styx to receive the judicial 
personages who have misconstrued their wills, may be considerably 
diminished.”? Lord Russell of Killowen and Lord Romer, who, 
as the former remarked, ‘* have in the past dis@harged this almost 
daily task ”’ (of construing wills) emphasised, on the other hand, 
‘* how important it is that certainty in these matters should exist, 
and how successfully confusion and uncertainty have been avoided 
by the applications of those rules (of construction) which are the 
product of the learning and wisdom of our predecessors.”’ They 
were, therefore, concerned to make plain that the rules of construc- 
tion were not being in any way altered by the decision and that 
as far as ‘‘ money ”’ was concerned, they were not abolishing the 
rule but correctly applying it by allowing context to prevail. 
Lord Thankerton pointed out that in England, as in Scotland, 
“the cardinal rule of construction of wills is that they should be 
so construed as to give effect to the intention of the testator,” 
and cited a Scottish case of 1879, where ‘‘ money ”’ was held apt 
to dispose of the testator’s whole movable estate. He then 
observed, citing three English cases, that ‘‘ there has been a 
tendency on the part of the courts to allow the cardinal rule of 
construction to give way to the application of what is called the 
strict legal sense of the word money.’ He then remarked that 
he observed some difference of opinion in the House on the 
question whether the rule (i.e., as to the meaning of ‘* money ”’ in 
the strict sense) ‘*‘ if) purged of such tendencies, can survive.” 
On this point he said that *‘ the cases should be rare in which the 
court is not able, in discharge of its paramount duty, to determine 
meant to use the word.” In 


the sense in which the test: itor 
those cases of * final ambiguity ” he agreed that in order not to 
defeat. the will the court is entitled to “ hold as a general rule 


that one of those senses is more likely to have been intended 
by the testator than the other or others,’ but that no such pre- 
sumption can become stereotyped nor remain the same for 
centuries despite shifts of language and social habits. 


I propose to analyse the five speeches in detail next week: 


but certain general comments may be desirable at this point. 
Kor a very long time now the supposed rule has been generally 


accepted and the manner of its application has been disliked by 
almost everyone except those few persons who happened to be 
the next of kin of testators who fell into the trap. On the other 
hand, the rule has the advantage of certainty which it retained 
when misapplied because its misapplication was uniform. — It 
has been easy to advise on the effect of a will by which John Ive 
left Richard Roe “ all my money.’ Unless the estate was large 
enough to justify recourse to the House of Lords, Roe’s prospects 
of getting the residuary realty or even residuary personalty 
were poor, and he could be firmly told so. No such easy answers 
can now be given, and I imagine that for some time to come 
there will, on this subject, be more contested cases rather than 
less. But it must be remembered that the courts dislike and 
distrust violent changes of direction and it is certain that they 
will seek, so far as is humanly possible, to link future cases with 
past ones. The paramount duty of a court of construction is 
to give effect to the expressed intentions of the testator. lar 
too many testators, however, do not express their intentions 
clearly, and rules are bound to grow up for dealing with 
ambiguities. Moreover, it is certain that, whatever else the 
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House of Lords did decide, they did not say that the construction 
of “ money ” was henceforth freed from any rules at all. One 
cannot get away from the fact that the root meaning of ‘‘ money ’ 
in popular language is coin. Thence it is extended to notes and 
so to bank balances and further. But it is only after several 
extensions that it means personalty of any and every kind. 1 
find it distinctly surprising that the word was held to cover the 
whole residuary personalty in Perrin v. Morgan, because that 
includes the household chattels. If one asked the testatrix 
whether she thought that the kitchen table was part of her 
‘money,’ it is reasonably certain that she would have denied it. 
If one had, instead, asked her whether she meant to leave the 
kitchen table undisposed of, she would also have denied it. 
There is nothing in the report to indicate whether the House of 
Lords was invited to consider the case from this point of view ; 
no doubt it was of no importance here since there were only 
t62 worth of chattels as against £33,000 of stocks and shares. 
But one must beware of both the idea that Perrin v. Morgan 
abolishes all the rules, and also of any notion that it establishes 
a new rule that ** money ’? means residuary personalty. What 
it does do in my view is to require the court on the context to 
determine what the testator meant, bearing in mind the current 
popular meaning of the word *‘ money.” I do not think it will 
be easy to make the word include chattels in a case where they 
are significant (e.g., where the estate includes a work of art or a 
valuable motor car or a piece of jewellery). Nor, of course, will 
it easily be held to include land. Further, it is to be especially 
noted that the residuary personalty in Perrin v. Morgan did not 
include any leaseholds, so that it was not necessary for the House 
of Lords to decide whether the testatrix meant them to follow 
the stocks and shares, or whether they were undisposed of, like 
residuary realty. Nor did it include any of the other sorts of 
property whose legal nature is imperfectly comprehended by the 
plain man. I doubt very much for example whether the gift in 
Perriny. Morgan could have been held to include ships or proceeds 
of sale of realty held on trust for sale, if the residuary personalty 
had in fact included such items. 








Landlord and Tenant Notebook. 


Consent to Sub-letting of Controlled Premises. 
‘My sole reason for withholding my consent to a proposed 
assignment,’ wrote the defendant landlord in Houlder Bros. v. 
Gibbs {1925] Ch. 575 (C.A.), ‘is on the reasonable ground that 
by assignment I should lose Roneo, Ltd. [the proposed assignees], 
as good tenants of No. 12 [which they held of him] and because I 
shall have great difficulty in finding any tenant for No. 12.” 
Ignoring the. petilio principti, the Court of Appeal held the refusal 
to be unreasonable. But one wonders what might happen in a 
case in which a proposed sub-letting was objected to not on the 
vround of a loss of a tenant, but on the ground that the landlord 
might, owing to the Increase of Rent, etc., Restrictions Acts, 
eventually have too much of him. Let us visualise the following. 

In 1988 A lets a dwelling-house to B for seven years. B 
covenants not to sub-let the premises without <A’s consent. 
The house is not at the date of the letting controlled by the still 
existing Rent, etc., Restrictions Acts, but falls within the 1939 
statute. In 1943 B, having occasion to move to another town, 
asks A to consent to his assigning, or sub-letting for the rest of 
the term less one day, to C. We will assume that unimpeachable 
references testify to C’s respectability, integrity and opulence. 

A’s train of thought may well be as follows: ‘‘ When I let 
the house for seven years, | contemplated occupying it myself at 
the end of that period. I cannot very well object to C because 
he may develop into a statutory tenant ; for so might B, as far 
as the law goes. But is it a legitimate objection that B 
Was or is a person less likely to take advantage of the Rent Acts 
than @?” At this point A may do well to consider the principles 
evolved by the courts as well as any statute law which may touch 
upon the question. 

Dealing with the latter first: L.P.A., 1925, s. 144 (re-enacting 
the Conveyancing, etc., Act, 1892, s. 3), provides that unless the 
lease contains a stipulation to the contrary the covenant with 
which we are concerned is deemed to be subject to a proviso 
that no fine or sum of money in the Ng of a hag shall be 
payable in respect of the consent; L.T.A., 1927, s. 19, imports 
a proviso to the effect that consent. is not to mg unreasonably 
Withheld. I mention these two enactments by way of indicating 
the general attitude of the Legislature towards restrictions on 
alienation. But what the Rent Acts have to say about the 
matter is, as one would expect, rather special. 

The earlier Acts said nothing. Even the old ‘ principal Act,” 
that of 1920, was silent on the subject when passed ; but when 
the time for amendment came it was, perhaps, felt that undue 
hardship was being caused to landlords when unwelcome sub- 
tenants developed into even less welcome tenants, and the new 
‘ grounds for possession *’ section introduced by the 1923 statute 
included the following: ‘* (A) the tenant without the consent of 
the landlord has at any time after the thirty-first day of July, 
1923 [for present purposes, Ist September, 1939] assigned or 
sub-let the whole of the dwelling-house or sub-let part of the 











dwelling-house, the remainder being already sub-let.”’ It will 
be observed that this does not prevent hardship in the shape of a 
sub-tenant of part of a house, and the significance of this would 
be that while A may consider that, while the enactment does not 
concern itself with reasonableness, it does not come down whole- 
heartedly on the side of the landlord who objects to a proposed 
alienation. In fact, it does not (having been passsed at a time 
when a far larger proportion of controlled dwellings were ** weekly 
property ” than is now the case) visualise covenants against 
alienation, qualified by reference to consent or otherwise, at all, 
and its value as a guide must be discounted accordingly. Breach 
of covenant by failure to seek consent is, of course, covered by 
the first of the ‘‘ grounds for possession ’?: rent due or any other 
obligation broken or not performed. 

Turning to case law, we find that, in general, the courts have 
frowned upon restrictions on alienation. Covenants to this effect 
have “ always been construed by courts of law with the utmost 
jealousy,” said Lord Eldon in Church v. Brown (1808), 15 Ves. 258. 

In particular, when a landlord is not entitled ‘* unreasonably ”’ 
to withhold consent, the courts have tended to limit the matters 
which he is entitled to take into consideration. At one time 
there was some support for the proposition that a landlord might 
be inspired by motives of self-interest and yet be ‘* reé wsonable i 
in his refusal. ~ Bates v. Donaldson [1896] 2 Q.B. 241 (C. 
the tenant had, it appeared, negotiated with the plaintiff, he 
landlord, with a ene to a surrender of the lease before concluding 
an agreement for an assignment to the defendant. The plaintiff 
was willing to give the same sum as was paid by the defendant, 
but does not seem actually to have offered that amount before 
the bargain was struck, and the objection he first put forward 
was some alleged fear that business would be carried on on the 
premises. It was clear that his real object was to obtain possession 
himself, but in these circumstances Kay, L.J., and A. L. Smith, 
L.J., were able to deliver judgments which, while both in favour 
of the defendant, could not be completely reconciled. The former 
said that if the plaintiff had answered the request by saying 
“*T was in treaty with you to buy, and was ready to give the 
price asked, and I now offer it to you,” the case might have been 
different. While A. L. Smith, L.J.’s view was the clause was 
‘inserted in order to protect the lessor from having his premises 
used or occupied in an undesirable way or by an undesirable 
tenant or assignee, and not in order to enable the lessor to, if 
possible, coerce a tenant to surrender the lease so that the lessor 
might obtain possession of the premises.” 

In our hypothetical case the landlord is not seeking to obtain 
possession immediately, but merely to reduce the chance of a 
statutory tenancy of indefinite duration following the contractual 
term, and it might be said that Kay, L.J.’s sentiments favoured 
him, but those of A. L. Smith, L.J., would, if anything, support 
the tenant’s proposition. 

But more than once since, courts have been called upon to 
consider the two judgments side by side, and have preferred that 
of A. L. Smith, L.J. Thus in Re Winfrey and Chatterton’s 
Agreement [1921] 2 Ch. 7, the defendant landlord, who had 
purchased the house “ not as an investment, but because she 
wished to have it for her personal occupation,” negotiated with 
the tenant for a surrender and refused consent to a ones 
assignment ; Sargant, J., interpreted Kay, L.J.’s “ the case 
might have been different ”’ as leaving the point open, and pedis d 
the views so forcibly expressed by A. L. Smith, L.J. In Houlder 
Bros. v. Gibbs, with a reference to which this article commenced, 
Sargant, L.J., again voiced his preference for those views, and 
Pollock, M.R., and Warrington, L.J., were of the same opinion. 
The principle laid down in that case was that the objection, to be 
reasonable, must have reference either to the personality of the 
proposed alienee or to the subject-matter of the lease ; and while 
in the more recent case of Premier ‘onfectionery (London) Co. v. 
London Commercial Sale Rooms, Ltd. [1933] Ch. 904, the ‘* subject- 
matter of the lease’? was somewhat widely interpreted, I think 
that the upshot of A’s deliberations must be that, though he 
never contemplated such circumstances as have arisen, he is not 
entitled to withhold consent. 








Review. 

Montgomery’s War Damage (Amendment) Act, 1943. Supple- 
menting Montgomery’s War Damage Act, 1941, and War 
Damage (Amendment) Act, 1942. By R. M. MonraomMEry, 
K.C. 19438. PP. 70 (with Index). London: Eyre & Spottiswoode 
(Publishers), Ltd. 6s. net. 

The above Act is drafted by incorporating references to the 
original Act of 1941, and to the first ame nding Act of 1942. The 
previous legislation must therefore be in front of any reader 
who wishes to understand the present Act. Converse ly, anyone 
desirous of appreciating the effect of the previous legislation 
must carefully study the present Act, as most of the alterations 
thereby effected are in effect: retrospective. These alterations 
are adequately surveyed in the Introduction, which precedes 
the text of the Act. The Appendix contains the text of sixteen 
statutory rules and orders, including the Commodity Insurance 
(Special Payments) Regulations, L043. 
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To-day and Yesterday. 
LEGAL CALENDAR. 


June 14.—On the 14th June, 1733, ‘cat a Sessions of 
Admiralty held at the Old Bailey, Captain Rice Harris was 
tried for the murder of Richard Beard, one of his men. on the 
coast of Guinea on the 2nd June, 1731, by barbarously beating 
him with a cat of nine tails, on his refusing to go aloft to furl 
the sails, on which account he allowed him no provisions, so that 
he died in a few days, declaring the captain was the cause of his 
death. The jury found him guilty: Death.” 

June 15.—In his diary Lord Campbell records that) on the 
15th June. 1855, he dined at Lord Brougham’s ** where | was 
told there were to be two ex-Presidents of the United States and 
three  ex-Chancellors. The three ex-Chancellors appeared, 
Lyndhurst. Brougham and myself; but we had only one ex- 
President, Van Buren We had some interesting talk about 
the respective merits and demerits of the English and American 
constitutions. Lyndhurst, who has a hankering kindness for 
his native land, rather took the Yankee side.” Lord Lyndhurst 
was born at Boston in 1772. 


June 16.—On the 16th June, 1721, a catastrophe occurred in 
the Irish Court of King’s Bench. It is thus narrated by Arch- 
bishop King: “* You will hear of a most miserable accident that 
happened here at the King’s Bench yesterday. Two drunken 
fellows*going home in their cups about two of the clock in the 
morning, about a month ago, were challenged by the watch upon 
whom they fell and killed one of them. 
strange, espoused these rogues, and being tried yesterday the 
court was prodigiously crowded with their abettors. A chimney 
near the court took fire. On the noise of it a panic fear seized 
the people and they pressed to get out with such violence that 
twenty were killed outright and an hundred bruised, and it is 
supposed several of them will die. © From this and other instances 
it will appear that a man may kill whom he pleases in Dublin, 
and is in no danger of the law, for those were acquitted by a 
jury of gentlemen, who found se defendendo.” 

June 17.—On the 17th June, 1593, the benchers of the Inner 
Temple, of which Clement’s Inn was a satellite, ordered ‘* that 
the possessors of the five late buildings near adjoining to Clement’s 
Inn and to the garden of the same House, shall before Lammas 
Day next enter into bond with the Principal of the said House to 
take down the said buildings before the feast of the Annunciation, 
because they have built the same since the proclamation, and 
because the buildings are to the great annoyance of the said 
ilouse, and the possessors have given their consents to take 
them down. And upon the taking down of the said buildings, 
the Principal and Ancients of the said Hlouse shall cause the 
pale of their garden to be set up again.” 

June 18.—On the Peace of Utrecht, the Government agreed 
to a treaty of commerce declaring import and export duties, 
but the Bill for its confirmation was defeated in the Commons. 
Addison told the story in allegory in his account of * the pro- 
ceedings in the cause of Goodman Fact, plaintiff, and Count 
Tariff, defendant,” on the 18th June, 1715. Fact was represented 
as a plain spoken man of few words, yet with a great natural 
eloquence which destroyed the best contrived argument if he 
could get a hearing. Tariff was represented as elaborately 
dressed in the French fashion, full of assurance and volubility. 


He was charged with traducing and misrepresenting the plaintiff 


in divers respects. Fact was cheered into court by several 
thousands of craftsmen, planters and merchants, and eventually 
judgment was given in his favour. 

June 19.—On the 19th June, 1832, as William IV advanced 
to the front of the grand stand at Ascot * to acknowledge the 
respectful greetings of the people,” two stones were flung at him 
and ene struck his hat. The crowd at once seized the culprit 
and Sir F. A. Roe, the chief magistrate of Westminster, who 
was always in attendance on His Majesty on such occasions, held 
a species of court in a room under the grand stand. Members 
of the royal suite eagerly flocked to see the assailant, who turned 
out to be an old decrepit sailor with a wooden leg. Witnesses 
who had noticed him on the racecourse were examined, but he 
made no statement then. Later it turned out that he had a 
grievance about his pension. He was eventually convicted 
of high treason, but the death sentence was commuted to penal 
servitude for life. 

June 20.—On the 20th June, 1744, “at the Court of King’s 
sench in Treland, were convicted fifteen of the billiard tables .... 
The citizens have determined to prosecute in the same manner 
all billiard tables that shall be erected for the future, or those 
which now remain, if kept open after nine o'clock at night or 
knowingly suffer merchants’ apprentices or clerks belonging to 
gentlemen of any business to play in their houses.” 


At the monthly meeting of the directors of the Solicitors’ Benevolent 
Association held at 60, Carey Street, W.C.2, grants amounting to £2,247 10s, 
were made to forty-one beneficiaries, 


Kverybody, which is | 





Our County Court Letter. 
The Definition of Self-defence. 


IN Moores v. Young, at Birmingham County Court, the claim 
was for £200 as damages for assault. The plaintiff’s case was 
that he and the defendant were both aircraft fitters, and the 
plaintiff had had occasion to remonstrate with the defendant for 
working on an aeroplane allocated to the plaintiff. Having 
received no satisfaction from the defendant, the plaintiff walked 
away towards the foreman’s office. The defendant then overtook 
him and dealt him a blow from behind which broke the plaintifi’s 
jaw. He lost twelve weeks’ work, at £13 9s. 9d. a week, i.c., 
£162. His doctor’s bill was £15 15s., and £22 was claimed for 
pain and suffering. The evidence of two workmates was that 
the parties were fighting each other, and the defendant struck 
first, to ward off a threatened blow or kick from the plaintiff. 
The foreman’s evidence was that the defendant admitted striking 
the plaintiff, and had made no protest against his instant dismissal 
for breach of work’s discipline. A submission that there was no 
case to answer was overruled. The defendant’s evidence was 
that he struck in self-defence, as the plaintiff appeared to be about 
to hit or kick him. It was contended for the plaintiff that the 
defendant had used unnecessary force or violence, and had 
exceeded the bounds or limits of self-defence. His Honour 
Judge Dale observed that the plaintiff's allegation of being struck 
from behind was unsubstantiated. The defendant’s version was 
corroborated by two of the plaintiff's witnesses. Judgment was 
given for the defendant, with no order as to costs. It was 
deplorable that fighting should occur between men who ought to 
devote all their energy to defeating the common enemy. 


Possession of Bungalow. 

In Holt v..Payton, at Kington County Court, the claim was 
for possession of a bungalow known as Castle’s Field, Stapleton, 
Presteign. The plaintiff’s case was that, owing to her state 
of health, she was unable to go up or down stairs. It was 
therefore essential for her to occupy a bungalow. She was 
tenant of The Larches, at a rent of £52 a year, but was willing 
to let this house to the defendant on a sub-lease at £50 a year. 
That was his present rent, and the plaintiff accordingly offered 
The Larches as alternative accommodation. The defendant 
was a retired bank manager, and his case was that the accommo- 
dation at the Larches was insufficient for his family. His son, 
who was overseas, might come home on leave, and the defendant's 
daughter and her child would have to live with the defendant 
when her husband was called up. Owing to the greater distance 
to The Larches, the defendant would have to give up his voluntary 
farm work. Admittedly, however, he would be nearer his 
Home Guard depot. His Honour Judge Roope Reeve, K.C., 
made an order for possession in twenty-eight days, and gave 
judgment for £6 13s. mesne profits, with costs on Scale B. 





Notes and News. 
King’s Counsel. 

The King has approved, on the recommendation of the Lord Chancellor, 
the names of the following for appointment to the rank of King’s Counsel : 
Epwarp Woo.., Professor Percy HENRY WINFUELD, ARTHUR SAMUEL 
Warp, Sir Grorce Jones, M.P., Jonn Bensamin Linpon, FREDERICK 
Wituiam Beney, Sir GRANVILLE RAM, GrorrREY CLIFFORD TYNDALE, 
Atrrep TyLor, WILLIAM LENNOX McNarr, Professor ARTHUR LEHMAN 
GoopHART, CHARLES LAMOND HENDERSON, GERALD OSBORNE SLADE, 
Major Hitpreru Grynx-JoNnes, Ronw MoeLwyn Hugues, M.P., THEopore 


Francis Turner, Joun Cyrin Maupr, AusprREy MELFORD STEED 
STEVENSON, FREDERICK GRANT, VLADIMIR RoBerRT IDELSON, DEREK 
Curtis-BennettT, Brigadier ANpREW EpmMUND JAMES CLARK, GERALD 


4ircuie Upsonn, Hersert KpmMunb Davies. 
Wills and Bequests. 
Mr. Henry Buleock, retired solicitor, of Harrogate, left £23,616, with net 
personalty £23,498. 
Mr. Thomas Galloway Cowan, retired solicitor, of Beaconsfield, left 
£88,607, with net personalty £87,885. 





Obituary. 
Lr.-Con. H. J. C. PEIRS. 

Lt.-Col. Hugh John Chevallier Peirs, C.M.G., D.S.O. and two 
Bars, and a partner in the firm of Messrs. Ellis, Peirs & Co., 
solicitors, of Albemarle Street, W.1, died on Thursday, 10th June, 
aged fifty-seven. He was educated at Charterhouse and New 
College, Oxford, and was admitted a solicitor in 1912. 

Mr. A. KEOGH. 

Mr. Alfred Keogh, solicitor, of Messrs. Alfred Keogh & Co.. 
solicitors, of Altrincham, died on Thursday, 27th May, aged 
seventy-one. He was admitted in 1906, 
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Points in Practice. 


Questions from solicitors who are REGISTERED sen ts SUBSCRIBERS are 
answered, without orm. on the understanding that Proprietors nor the Editor, 
nor any member of the staff, are responsible for the correctness 7 the replies given or for any 
steps taken in consequence thereof. All questions must be typewritten (in duplicate), 
oderesced to the Editorial Department, 29-31, Breams Buildings, E.C.4, and contain the 
name and address of the subscriber, and a stamped addressed envelope. 


Requisitioning Repairs. 


(). ane Compensation (Defence) Act, 1939, provides, in effect, 
by s. 2 (1), that compensation payable shal] be a sum equal to the 





rent that might be expected from a tenant bearing the cost of 


repairs and insurance and paying the usual tenant’s rates and 
taxes and also a sum equal to the cost of making good any damage 
which may have oceurred during the period of occupation, no 
account being taken of fair wear and tear. Three properties of a 
client of mine have been requisitioned and the Inspector of Taxes 
maintains that under s. 2 (1) (a) of the ¢ ‘ompensation (Defence) 
Act. the requisitioning authority is liable for all repairs, other than 
those caused by fair wear and tear, and therefore seeks to add 
10 per cent. to the rent and charge tax on the total. 1 contend 
that this is entirely wrong and that the reference in cl. 2 (1) (a) 
to repairs, does not throw any liability on the requisitioning 
authority, but is merely part of the method of arriving at the 
compensation payable. Asa matter of practice, the requisitioning 
authority pays the cost of insurance, but I can see nothing in the 
Act to compel the requisitioning authority to do this. This is, 
of course, a matter that affects thousands of properties, and I 
shall be grateful for your opinion as to the correctness or otherwise 
of the Inspector of Taxes’ contention. 

The method being adopted by the Inland Revenue in this 
case appears to be in accordance with the general practice of 
Inspectors of Taxes in dealing with the assessment under Sched. A 
of properties where compensation rent is being paid under s. 2 of 
the Compensation (Defence) Act, 1939. In the cases mentioned 
by our correspondent it is stated that the Inspector of Taxes is 
proposing to add 10 per cent. to the rent ‘‘ and charge tax on the 
total.’ Surely, however, the inspector is proposing to deduct the 
statutory repairs allowance ? If this is done, then the net Sched. A 
assessment will be less than the amount of the compensation rent. 
The usual method of assessing properties let on a full repairing 
lease is to add about 20 per cent. to the actual rent paid and then 
deduct the statutory repairs allowance in order to arrive at the 
net Sched. A assessment. The result is that the net Sched. A 
assessment corresponds approximately to the rent paid. In the 
case of requisitioned properties, the Inland Revenue take account 
of the fact that there is not a full repairing lease, as the Act 
provides that in addition to the compensation rent,there shall 
also be paid ** a sum equal to the cost of making good any damage 
to the land which may have occurred during the period for which 
possession thereof is so retained (except in so far as the damage 
has been made good during that period acting on behalf of 
His Majesty), no account being taken of fair wear and tear or of 
damage caused by war operations.” The Inland Revenue practice 
of adding 10 per cent. or 15 per cent. to the compensation rent 
means that the figure of rent is not fully ‘* grossed up,’’ and where 
the statutory repairs deduction has been allowed the net assess- 
ment is lower than the compensation rent, so that the owner gets 
part of the repairs allowance in respect of the expenditure he will 
have eventually to incur on ** fair wear and tear.’’ In our view, 
it would be difficult to induce the Revenue authorities to grant 
more generous treatment than they are at present, according to 
the three cases cited, particularly as the addition of 10 per cent. 
is more favourable than the 15 per cent. adopted by many bodies 
of local commissioners in dealing with compensation rents for 
requisitioned properties. Our correspondent appears to be correct 
in asserting that the requisitioning authority is not actually liable 
for the repairs expenditure and that it is the recipient of the 
compensation rent who gets the cost of repairs, insurance and 
other expenses included in the figure of rent and should defray 
them. This does not, however, affect the Inland Revenue power 
to raise an assessment on the estimated rack-rental value, and to 
make an addition to the compensation rent of 15 or 10 per cent. 
in order to arrive at the gross Sched. A assessment. The practice 
is the same as in the case of other tenancies where a lease provides 
that the burden of repairs rests wholly or partly on the tenant 
instead of the rack-rental basis where the repairs are borne wholly 
by the landlord. 

Assents. 

(). Can you tell us the principles governing the questions of 
inserting in assents— 

(4) recitals to show the steps of the title of the assentor to make 
the assent ? 

(6) the equitable title of the assentee to have the assent made 
to him ? 

We are aware, of course, of the provisions of s. 36, but the 
practice seems to vary as regards (a); and, as regards (0), it 
occurs to us, possibly, in the event of an assent having been made 
to the wrong person, even a purchaser would not be protected 
if he were taking under a subsequent assent which would, 
presumably, pass only whatever title the subsequent testator had. 
Is there any way in which a purchaser can be given the benefit 





of a declaration under subs. (6) by an administrator de bonis non, 
so rg to cover the whole period from the date of the first grant ? 

As to recitals of type (a), the writer is of opinion that their 
siechiaes is eminently desirable. When the title is investigated 
the right of the assentor to make the assent is one of the main 
objects of the investigation. As to recitals of type (b), the 
writer considers that normally they are undesirable. In 
this connection, see In re Duce and Boots’ Cash Chemists 
(Southern), [td.’s Contract [1937] Ch. 642. The scheme of the 
Ad. of E. Act, 1925, and allied Acts. is, so far as ape to keep 
equitable interests off titles. An assent made in the favour of 
the wrong person would pass the legal estate to that wrong person. 
Presumably, the protection afforded to a purchaser would pass 
to those claiming under him. We do not think that there is any 
way in which this protection (that of subs. (6)) can be extended in 
the way desired. The writer would observe that it seems desirable 
to include a recital that the previous representative died without 
having given or made any assent or conveyance in respect of or 
affecting a legal estate in the property in point. If that were 
untrue there would then be a definite misrepresentation. One 
could also ask to see the draft (completed) affidavit. Inland 
Revenue. It would then appear that the vendor had sworn that 
the property was unadministered. 








Parliamentary News. 
ROYAL ASSENT. 
The following Bills received the Royal Assent on the 3rd June :— 
Catering Wages. 
Railway Freight Rebates. 
HOUSE OF LORDS. 
Hydro-Electric Development (Scotland) Bill [H.C.]. 
Water Undertakings Bill [H.L.]. 
Read Second Time. 
Telegraph Bill [H.C.]. 
Town and Country Planning (Interim Deve opment) Bill [H.C.]. 
Read Second Time. [10th June. 


[9th June. 


HOUSE OF COMMONS. 
Pensions Appeal Tribunals Bill [H.C.]. 

Read First Time. 

Pensions and Determination of Needs Bill {H.C.]. 

Read Second Time. 

QUESTIONS TO MINISTERS. 
REQUISITIONED PREMISES. 

Sir W. Davison asked the Parliamentary Secretary to the Ministry of 
Works whether he is aware that when requisitioning properties wherein 
are refrigerators, gas fires, electric light fittings, partitioning, etc., it has 
recently been insisted that these fittings shall be purchased at pre-war 
values instead of hired as usual in the past ; and whether he will take steps 
to prevent the hardship occasioned to many owners or lessees of properties 
who, after the war, will have to replace such fittings, if possible, at a heavy 
cost and far in excess of the pre-war price received for them. 

Mr. Hicks: Yes, Sir, I am aware that there have been difficulties, but 
we are endeavouring, with the consent of the owners, to include fittings 
and fixtures in the settlement under s. 2 (1) (a) of the Compensation 
(Defence) Act, 1939. The articles will consequently revert to the owners 
when the premises are de-requisitioned. [Sth June. 

LAND PURCHASES. 

Sir Percy Hwurp asked the Minister of Town arfd Country Planning 
whether he is aware that before and during the war there has been much 
selling of land in plots in the New Forest and elsewhere to buyers without 
any disclosure of planning proposals which would affect the land; anid 
whether he will make it known to the Auctioneers and Estate Agents 
Institute and The Law Society that, before purchases of land are 
contemplated for bulding or otherwise, the local authority or planning 
officer should be consulted. 

The Minister OF TowN AND CouNTRY PLANNING (Mr. W. 8. Morrison) : 
I am aware that land is sometimes bought without inquiry regarding 
planning and other restrictions to which it may be subject, but the Register 
of Local Land Charges contains entries of such restrictions, and [ have no 
doubt that auctioneers and the bodies to whom my hon, Friend refers are 
well aware of the need for search in the Register and any other appropriate 
This answer should serve to give further publicity to the 

[10th June. 


{9th June. 


{9th June. 


inquiries. 
matter. 








War Legislation. 
STATUTORY RULES AND ORDERS, 1943. 
No. 802. Coal Mines. Certificates of Competency (Fees) Order, June |. 
E.P. 798. Feeding Stuffs (Regulation of Manufacture) Order, 1942. 
Amendment Order, June 1. 
Feeding Stuffs (Regulation of Manufacture) Order, 1942. 
General Licence, June 4. 
E.P. 815. Fishing for Eels (England and Wales) (Nets, Baskets and 
Traps) Order, June 4 
E.P. 801. Fuel (Inspection) Order, May 27. 
E.P. 794. Navigation Order No. 24, May 28. 
E.P. 810. Regulated Area (No. 9) (Amendment) Order, June I. 
No. 808. War Damage (Highways) Contribution Regulations, May 2. 
WAR OFFICE. 
Regulations for the Home Guard, 1942. Vol. 1, Amendment 4, May, 1943. 


E.P. 811. 
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Notes of Cases. 
HOUSE OF LORDS. 
Blunt +. Blunt. 


Viscount Simon, L.C., Lord Thankerton, Lord Macmillan, Lord Romer and 
Lord Clauson. 9th June, 1943. 


Divorce —Cross-petitions—Discretion of court—Both spouses admit adultery— 
Appellate jurisdiction—Matrimonial Causes Act, 1937 (1 Edw. 8 & 1 Geo. 6. 
c. 57), 8 4. 

Appeal from the Court of Appeal, reversing the decision of Hodgson, J. 


The husband petitioned for divorce on the grounds of his wife’s adultery 
with the co-respondent and the wife cross-petitioned for divorce on the 
vround of cruelty. Both the husband and wife filed discretion statements 
admitting adultery, and both asked the court to exercise its discretion in 
his or her favour. Hodgson, J., dismissed the wife's petition, and, exercising 
his discretion in favour of the husband, granted him a decree nisi. The 
Court of Appeal reversed his decision and refused to grant a decree to 
cither spouse. The husband appealed and the wife cross-appealed. 

Viscount Simon, L.C., delivering the unanimous conclusion of the House, 
said in this situation, when the respective charges of adultery have been 
proved (assuming there had been no condonation, connivance or collusion) 
one of four results was conceivable: (1) the court might exercise its 
diseretion by pronouncing a decree of dissolution of marriage in the 
husband's favour, while dismissing the wife’s petition ; (2) the court might 
exercise its discretion by pronouncing a decree of dissolution of marriage 
in the wife’s favour, while dismissing the husband’s petition ; (3) the court 
might refuse to exercise its discretion in favour of either party, whereupon 
hoth petitions would be dismissed and the marriage remain undissolved. 
(4) Theoretically (though this practice has been almost unknown in con- 
nection with cross charges of adultery) the court might exercise its discretion 
in respect of both parties and pronounce the decree in favour of each party. 
In the present case Hodgson, J., adopted course (1). The Court of Appeal 
reversed his decision and adopted course (3). The statutory enactment 
endowing the Divorce Court with ** discretion ” in these cases was now to 
be found in s. 4 of the Matrimonial Causes Act, 1937. The scope within 
which the Divorce Court had thought it right to exercise its discretion had 
been greatly widened since the dictum of Lord Penzance in Morgan v. 
Morgan (1869), L.R. 1 P. & D. 644, and it had long been the practice to 
regard the discretion as * unfettered.” It was impossible to lay down 
rules for its exercise and to do so would be to restrict the liberty conferred 
by the language of the section, The utmost that could be done was to 
indicate the chief considerations which ought to be weighed in appropriate 
cases as helping to arrive at a just conclusion. In Wilson v. Wilson [1920] 
P. 20, Sir Henry Duke mentioned four circumstances which wa:tanted the 
exercise of the judicial discretion in the petitioner’s favour. These were : 
(a) the position and interest of any children of the marriage ; (4) the interest 
of the party with whom the petitioner had been guilty of misconduct, with 
special regard to the prospett of their future marriage ; (c) the question 
whether, if the marriage was not dissolved, there was a prospect of 
reconciliation between husband and wife; and (d) the interest of the 
petitioner, and in particular the interest that the petitioner should be able 
to remarry and live respectably. To these four considerations he would 
add a fifth, which must be regarded as of primary importance, viz., the 
interest of the community at large, to be judged by maintaining a true 
balance between respect for the sanctity of marriage and the social con- 
ditions which made it contrary to public policy to insist on the maintenance 
of a union which had utterly broken down. In recent years this latter 
consideration had operated to induce the court to exercise a favourable 
discretion in many instances where in an earlier time a decree would 
certainly have been refused. If it could be shown that the court had acted 
under a misapprehension of fact, in that it either gave weight to irrelevant 
or unproved matters or omitted to take into account matters which were 
relevant, there would be ground for appeal. The exercise of the discretion 
might be impeached because it had been exercised on wrong or inadequate 
grounds. But the appellate tribunal was not at liberty merely to substitute 
its own exercise of discretion for the discretion already exercised by the 
judge (Charles Osenton & Co. v. Johnston [1942| A.C. 130). The reason for 
not interfering save in the most extreme cases with the judge’s decision 
under s. 4 of the Act of 1937 was of strong character, for the proper exercise 
of the discretion in such a matter largely depended on the observations of 
witnesses and on a deduction as to matrimonial relations and future 
prospects which would best be made at the trial. Having regard to the 
considerations which should govern the exercise of the judge’s discretion 
in the Divorce Court and to the principles which limit any review of the 
exercise of that discretion in an appellate tribunal, the House had come to 
the conclusion that Hodgson, J.’s decision should have been allowed to 
stand and must be restored. It appeared that cases might not frequently 
arise, in which each party, while proving the case for his or her petition, 
had been guilty of such conduct as by the terms of the statute entitled the 
court to dismiss the petition. There was no reason in principle why when 
both sides were in mercy, if the judge decided to exercise his discretion, 
he should not exercise it in favour of both parties and pronounce the decree 
without drawing a distinction between them. Where the blame for the 
breakdown of the marriage must be equally shared, serious injustice might 
he done if a decree were pronounced in favour of one party, while the 
petition of the other was dismissed. Under s. 190 of the Judicature 
(Consolidation) Act, 1925, the court in fixing, in any divorce, what payment 
was to be secured by the husband to the wife was to have regard ** to the 
conduct of the parties.” The wife might be unduly favoured or unduly 








handicapped if the judge, where there was little to choose between them, 
only pronounced a decree in favour of one spouse. The appeal should be 
allowed and the cross-appeal dismissed. 

CounseL: Sir Patrick Hastings, K.C., and Victor Williams ; 
Beyfus, K.C., and Holroyd Pearce. 

Soricitors : Tamplin, Joseph, Ponsonby, Ryde & Flux ; 


Baker, Baker. 
[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


Gilbert 


Kenneth Brown, 


COURT OF CRIMINAL APPEAL. 
R. +. Hood-Barrs. 

Charles, Tucker and Croom-Johnson, JJ. 14th April, 1943. 
Criminal law—Perjury—aA ppeal to Special Commissioners on Income Tar— 

Whether two constitute a legal tribunal—Materiality of answers—Questions 

for jury— Perjury Act, 1911 (1 & 2 Geo. 5, c. 6), 8. 1 (1). 

Appeal against a conviction for an offence against s. 1 {1) of the Perjury 
Act, 191], recorded by Humphreys, J., at the Central Criminal Court. 

The appellant had been assessed to sur-tax in respect of 1938-39 in the 
sum of £4,200, and on 30th July, 1941, his appeal to the Special! Com 
missioners was heard hy two Special Commissioners and adjourned. The 
question for the Commissioners was whether the income from 60,000 shares 
which the appellant had transferred to his two daughters on 25th July, 
1938, was to be treated as his income for income tax purposes. The 
appellant deposed that the transfers were for valuable consideration, and 
that he had received £22,500, the whole of the purchase-money, from one 
daughter and £3,370 4s. 6d., part of the purchase-money from the other 
daughter. He said that this money came from his sister in United States 
dollars, and that he was Jooking to her to pay the balance when the war was 
over, and that the purchase price was 6d. less than the ordinary market price 
ruling at that time. He further deposed that he had made no arrange- 
ment with his sister to provide funds for the purchase or to settle funds on 
her children in return for her gift, and that he had no financial interest 
in the transaction other than that he was selling a block of shares. The 
Revenue contended that the shares were a gift to his daughters, and his 
accountant had warned the appellant that the word ** settlemeit ” had been 
judicially interpreted so as to include a gift. 

Croom-Jounson, J., delivered the judgment of the court and said that 
the first point taken was that the oath which the appellant took and the 
evidence which he gave were not before a judicial tribunal. It was said 
that not less than three Special Commissioners were requisite to form an 
appeal tribunal under the Income Tax Acts, and there being only two the 
proceedings were a nullity. The Income Tax Act, 1918, s. 230 (2), provided, 
inter alia, that anything requiring to be done by the Special Commissioners 
could be done by any two or more Commissioners, and by s. 137 (4) it was 
provided that if a majority of the Commissioners decided that the appellant 
was overcharged they could abate or reduce the assessment or surcharge. 
Section 137 (4), in their lordships’ opinion, was inserted for the benefit of 
the subject, to show that the determination of a majority of the Com- 
missioners in his favour, in cases where a majority was possible, would 
suffice. There was no authority for the proposition that ~ two or more 
Commissioners ” was to be read as “ not less than three ”’ in the case of an 
appeal. It had been the routine practice for many years past for two Special 
Commissioners to constitute an income tax tribunal. There was nothing 
repugnant to s. 230 in s. 137, and if there was anything inconsistent in them 
it would be the earlier section which would be impliedly repealed or give 
way to the latter. His lordship then read s. 26 (1), (5) and (9) of the Finance 
Act, 1936, and s. 38 (3) of the Finance Act, 1938, and said that it was plain 
that the questions asked and answered, upon which the indictment rested 
were relevant and material to the appeal before the Commissioners. The 
question whether the appellant was asserting a fact or was merely advancing 
a contention in law that he had done nothing which brought the sections 
into operation in his case, was a question forthe jury. Hislordshipexamined 
the evidence and said that the court was unable on the uncontradicted and 
uncontradictable evidence to decide that the judge was bound as a matter 
of law to direct the jury that the answers of the appellant were true. It was 
finally objected that the judge omitted to direct the jury as to what interest 
it was which would make the appellant a settlor within s. 38 of the 1938 Act 
or what the word “‘ interest ’’ means in that section. There was no necessity 
so to direct them. If they find that the appellant was merely asserving a 
contention of law, the direction to acquit was plain. If they thought they 
were Guestions of facts there was no necessity to explain to a jury in the 
City of London what a financial interest was in a transaction which the 
appellant said was one of sale and purchase. Once they were satisfied that 
the appellant was purporting to depose to facts, and they must have been, 
in view of their verdict, the law applicable to the issues raised in the appeal 
did not matter. The appeal must be dismis<ed. 

CounseL: Serjeant Sullivan, K.C.; Cyril King, K.C.; Phineas Quase 4 
The Solicitor-General and L. A. Burne. 

Soricitors: Denton, Hall & Burgin ; Solicitor to the Board of Inland 
Revenue. 

{Reported by MAURICE SHare, Esq., Barrister-at-Law.] 
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